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 1.  TIME:  9:00   CASE#: MSC14-00717 
CASE NAME: RAMESHWAR SINGH  VS.  ASHARFUN HAFIZ 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY ASHARFUN NISHA HAFIZ, NISHA HOMES IRA, LLC 
* TENTATIVE RULING: * 
 
Motion by defense attorney to be relieved as counsel is granted. The court will sign 
the order provided. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-02141 
CASE NAME: HICKS VS. CONTRA COSTA COUNTY 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY CONTRA COSTA COUNTY, et al. 
* TENTATIVE RULING: * 
 
Defendants’ motion for summary judgment is granted.  Defendants have met their initial burden 
to establish a lack of liability, and plaintiffs have filed no Opposition.  (See Undisputed Material 
Fact Nos. 25-27.) 

 

  

 3.  TIME:  9:00   CASE#: MSC17-02265 
CASE NAME: ARORA  VS.  NORMAN SCHEEL STRUCTURAL ENGINEERING 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY WILLIAM A. WOOD 
* TENTATIVE RULING: * 
 

Defendant Wood’s Motion for Summary Judgment is denied.  Disputed material facts 
exist and defendant is not entitled to judgment as a matter of law.  (See Disputed Material Fact 
Nos. 3 and 4.)   

 
Wood’s Separate Statement lists as a material fact that Wood worked under an oral 

contract, and that he provided only architectural services and no engineering services. Plaintiff 
disputes these facts, citing evidence that Wood worked under a written contract and documents 
stating that the contractor was to notify both the engineer and the architect when he noted any 
conflict on the contract drawings or documents.  (See Disputed Material Fact Nos. 3 and 4, Ex. 
3 to the McAuley Decl., and General Notes 4 and 5 in Ex. 4B to the McAuley Decl.)  Plaintiff has 
raised a triable issue whether the contract was oral or written and whether there was any 
overlap in this case between the services of defendant Wood (the architect) and any engineers.  
(See Insalaco v. Hope Lutheran Church of West Contra Costa County, 2020 Cal. App. LEXIS 
456, p. 25 (May 27, 2020) (separate statement concedes the materiality of any facts included).) 

 
Further, even if the facts were undisputed, defendant Wood is not entitled to judgment as 

a matter of law.  (See CCP § 437c (c).)  Judge Craddick already addressed many of the legal 
issues presented here in her ruling on defendant Wood’s demurrer.  The legal arguments 
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presented on this motion do not warrant any change in that ruling. 
 
CCP § 411.35 requires an attorney in a case like this to sign, serve, and file a certificate 

stating he has consulted with “one architect, professional engineer, or land surveyor”  in “the 
same discipline as the defendant” before he serves the complaint.  (CCP § 411.35 (a), (b)(1).)  
The attorney “shall” file only one certificate “notwithstanding that multiple defendants have been 
named in the complaint . . .”  (CCP § 41.35 (c).)  Because of the overlap in professions, an 
engineer may sometimes supply an opinion that an architect acted beneath the standard of 
care. (See Ponderosa Center Partners v. McClellan/Cruz/Gaylord & Associates (1996) 45 
Cal.App.4th 913, 917.)   

 
Further, section 411.35 provides two potential remedies for a problem with a certificate 

of merit.  First, a demurrer may be brought if no certificate is filed.  (CCP § 411.35 (g).)   It is not 
a demurrer based on a failure to state a cause of action, so filing a certificate is not an element 
of the cause of action, and the defect may be waived.  (Compare CCP § 430.10 (e) and (h) and 
see § 430.80 (a); also compare the presentation of a government claim against a public entity, 
which is an element of the cause of action.  (Shirk v. Vista Unified School Dist. (2007) 42 Cal.4th 
201, 209.)) 
 

Second, attorney’s fees may be awarded with respect to any party for whom a false 
certificate has been filed or “for whom a certificate of merit should have been filed.” (CCP § 
411.35).  Thus, this second remedy is available not just where a false certificate has been filed 
but also with respect to a defendant for whom a certificate should have been filed but was not.   

 
According to CCP § 411.35 (c), plaintiff needed to file only one certificate of merit to start 

this case.  He filed one.  Therefore, the court denies the motion for summary judgment.  
However, defendant Wood may seek the remedy under CCP § 411.35 (h) if he ultimately 
prevails on the merits in this case. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-00673 
CASE NAME: MORALES-LAZO  VS.  MATHESON TRUCKING 
HEARING ON MOTION TO BIFURCATE 
FILED BY MATHESON POSTAL SERVICES, INC. 
* TENTATIVE RULING: * 
 
 Defendants Matheson Postal Services and Transportation Commodities move to try the 
issue of whether their driver had a sudden medical emergency before all other liability and 
damages issues.  For the reasons stated below, the motion is denied. 
 
 Whether to grant a motion to bifurcate is discretionary.  (Downey Sav. & Loan Ass'n v. 
Ohio Casualty Ins. Co. (1987) 189 Cal.App.3d 1072, 1086.)  Bifurcation is typically ordered 
where a narrow and discrete liability issue may result in a defense verdict, thereby saving all the 
court time that would otherwise be spent trying all issues simultaneously.  When the same 
witnesses and evidence will be presented in both phases of the trial, the argument for 
bifurcation is weak. 
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 Here, for reasons unknown, defendants’ truck veered off southbound I-680 onto the 
right-hand shoulder, where plaintiffs’ vehicle was stopped for a flat tire.  Defendant’s truck driver, 
Ermilo Gonzales, expired at the scene, due to blunt force trauma caused by the collision.  
Gonzales cannot testify why his vehicle left the road.  No other lay witness can either.  
Defendants theorize it was because Gonzales suffered some sudden, unexpected medical 
condition that caused him to lose consciousness.  Plaintiffs argue it was because Gonzales was 
inattentive or fell asleep at the wheel. 
 
 A defendant is not liable for negligence when he causes an accident due to a sudden 
and unexpected medical condition.  On this issue, California follows the rule first announced in 
Cohen v. Petty (Ct. App. DC 1933) 65 F.2d 820, 821:  “It is undoubtedly the law that one who is 
suddenly stricken by an illness, which he had no reason to anticipate, while driving an 
automobile, which renders it impossible for him to control the car, is not chargeable with 
negligence.”  (Waters v. Pacific Coast Dairy, Inc. (1942) 55 Cal.App.2d 789, 792.)   
 
 As Waters makes clear, however, a defendant relying on this defense must show more 
than that he had a sudden medical condition.  He must also show he had no reason to 
anticipate that condition, and, if the condition did not cause immediate total inability to control his 
actions, that he responded to it appropriately.  In Waters, the evidence was that the defendant 
driver did not have a heart attack.  He only testified that he had transient arm pain and later lost 
consciousness after feeling that he would pass out.  In affirming the trial court’s ruling that the 
defense had not been sufficiently established the court said,  
 

What was the cause of that attack? How long had he suffered from 
such cause? Why, as defendants now assert, did not Gomez 
“have reason to anticipate” such an attack at said time and place? 
The record contains no answers to those questions. Such proof 
should have been produced by the defendants. 

 
 Here, defendants have not asked to try their entire sudden medical emergency defense 
before all other issues, just one element of it.  Even if defendants persuade the trier of fact that 
Gonzales had a sudden medical emergency, they will still have to prove Gonzales had no way 
of foreseeing that emergency and that he responded to it appropriately.  They will further have 
to prove that they were not negligent in hiring or retaining Gonzales in light of whatever they 
knew of his medical history.  Some of the same witnesses who testify on the one issue will have 
to testify on the others. 
 
 Code of Civil Procedure section 598 states that the court may bifurcate the trial 
when “the convenience of witnesses, the ends of justice, or the economy and efficiency of 
handling the litigation would be promoted thereby.”  Section 1048 contains similar language.  
(CCP § 1048 (“conducive to expedition and economy”).)  The court is not persuaded judicial 
economy will be served by granting defendants’ motion to bifurcate. 
 
 In addition, in opposing defendants’ motion, plaintiffs submit the testimony of the 
coroner, Dr. Super, who saw no evidence to support defendants’ theory.  Dr. Super saw no 
preexisting heart damage.  Gonzales “wasn’t having some major natural event that I could tell 
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had anything to do with this accident.”  (Ex. 3, Super Depo. at 23:14-17.)  Dr. Super saw nothing 
in Gonzales’ brain that the doctor “could think was causing [Gonzales] to faint.”  (Id. at 39:16-18; 
see also 52:14-17.)  Further, even if Gonzales had a heart attack immediately before the 
accident, “in most instances . . . people . . . [are] able to get the vehicle to the side of the road. . . 
. It’s very rare that a heart attack would . . . cause someone to be totally out of control and go 
through and hit various things.  That would be very unusual.”  (Id. at 47:7-15.)  A person could 
have sudden cardiac arrest from out of the blue that would lead to loss of consciousness, but 
that would be “pretty unusual.”  (Id. at 47:16-48:3.)  Dr. Super did not see significant changes in 
the heart or brain that would explain the accident.  (Id. at 68:8-15.)   
 
 While the court makes no finding on the validity of defendants’ defense, the evidence 
submitted on this motion does not suggest a sufficient likelihood that defendants’ proposed 
bifurcation will save any court, witness, or juror time.  The motion is denied. 

 

  

 5.  TIME:  9:00   CASE#: MSC18-02587 
CASE NAME: GUNAWARDANA VS. RIVERA 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGS. 
FILED BY MINDA DOLORFINO RIVERA 
* TENTATIVE RULING: * 
 
Defendant’s motion to compel discovery is moot given plaintiff’s agreement to provide 
responses now that negotiations have broken down. 

 

  

 6.  TIME:  9:00   CASE#: MSC19-00357 
CASE NAME: BAXTER CREDIT UNION VS. BOTTINI 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY BAXTER CREDIT UNION 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for judgment on the pleadings is denied without prejudice due to a failure to file 
a proof of service. 
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 7.  TIME:  9:00   CASE#: MSC19-00481 
CASE NAME: FRIPP VS.  SPEED-O-TACH, INC. 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY RICHARD D. FRIPP II, et al. 
* TENTATIVE RULING: * 
 
The motion for summary adjudication is granted as to defendant Speed-O-Tach, Inc.  Plaintiffs 
have shown their right to recover on the First Cause of Action for the failure to pay on a 
promissory note.  (See Fact Nos. 1-8 and evidence there cited.)  Plaintiffs have also shown their 
right to recover on the Second Cause of Action for breach of the stock repurchase agreement.  
(See Fact Nos. 9-22 and evidence their cited.)  On May 26, 2020, defendant’s attorneys filed a 
“Non-Opposition” to the motion.  Plaintiffs shall prepare a proposed judgment against defendant 
Speed-O-Tach, Inc., separate from any formal order on the motion, and shall submit that 
proposed judgment to the Court. 
 
The motion for summary adjudication as against defendant Chris Frey is continued, in an 
abundance of caution, to July 29, 2020, at 9:00 a.m., in Department 21.  Defendant filed an 
answer, and is represented by counsel, but did not file opposition papers.  Defendant may have 
believed that he was excused from doing so by the recent court closure.  Plaintiffs shall promptly 
serve defendant Chris Frey with notice of the new hearing date, and shall file a corresponding 
proof of service. The time for filing opposition and reply papers shall be calculated with 
reference to the new hearing date. 

 

  

 8.  TIME:  9:00   CASE#: MSC19-00617 
CASE NAME: PERRYMAN VS. MATRIX REAL ESTATE 
HEARING ON MOTION FOR JUDICIAL PREFERENCE 
FILED BY KRISTA PERRYMAN, et al. 
* TENTATIVE RULING: * 
 
Taken off calendar. Dismissal filed. 

 

  

 9.  TIME:  9:00   CASE#: MSC19-01055 
CASE NAME: VASZUEZ VS. ADAMS 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The minor’s compromise is approved. The court will sign the orders provided. 
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10.  TIME:  9:00   CASE#: MSC19-01055 
CASE NAME: VASZUEZ VS. ADAMS 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The minor’s compromise is approved. The court will sign the orders provided. 

 

  

11.  TIME:  9:00   CASE#: MSC19-01101 
CASE NAME: MECHANICS BANK VS. ORION PACIFIC 
HEARING ON MOTION FOR SUMMARY ADJUDICATION AGAINST RICHARD JOHNSTON 
FILED BY MECHANICS BANK 
* TENTATIVE RULING: * 
 
Continued to July 22, 2020 at 9:00 am pursuant to stipulation of parties. 

 

  

12.  TIME:  9:00   CASE#: MSC19-01101 
CASE NAME: MECHANICS BANK VS. ORION PACIFIC 
HEARING ON MOTION FOR ORDER AUTHORIZING SALE OF REAL PROPERTY 
FILED BY JERRY WANG 
* TENTATIVE RULING: * 
 
Granted.  Moving party to prepare an Order reflecting all of the provisions and protections 
specified in the moving papers, and, in particular, that any net proceeds be kept in the receiver’s 
trust account pending further order of this court. 

 

  

13.  TIME:  9:00   CASE#: MSC19-01101 
CASE NAME: MECHANICS BANK VS. ORION PACIFIC 
HEARING ON OBJECTION TO CLAIM OF EXEMPTION 
FILED BY MECHANICS BANK 
* TENTATIVE RULING: * 
 

The objections of plaintiff, Mechanics Bank, and intervenor, Sunkist, to defendant 
Frederick Rider’s Claim of Exemption over the funds held in his rollover IRA account with 
Lincoln Financial are overruled.  The Claim of Exemption is granted.   
 

Facts 
 
Defendant Frederick Rider established Orion Pacific Traders, Inc. in 1996.  Orion’s 

business was to export American fruit to China and other countries.  A federal statute, the 
Perishable Agricultural Commodities Act (“PACA”) applies to that business.  Under PACA, a 
dealer like Orion holds the proceeds from such sales in trust for its suppliers. 
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Orion established a 401k Plan in 1996.  Rider made regular contributions to his 401k 

account, administered by John Hancock.  Those contributions were made from money he 
received from Orion.  Apparently all of Orion’s money came from the sale of fruit, so whatever 
Orion paid Rider as salary or profit distributions came from the proceeds of such sales.  

 
Rider stepped back from active trading of produce in 2009 and delegated responsibility 

for that to defendant Richard Johnston, who was a one-third owner of Orion. 
 
In 2017, Orion changed bankers and obtained a $2 million revolving line of credit from 

plaintiff, Mechanics Bank. 
 
In February 2018, Rider rolled his 401k account over into a personal IRA account at 

Lincoln Financial. 
 

Orion was apparently a successful business that timely paid its suppliers until China 
began imposing tariffs on American produce in April 2018.   

 
In August 2018, defendant Johnston abruptly left Orion.  Orion and Rider now accuse 

Johnston of financial improprieties that damaged Orion beyond the damage caused by the 
collapse of the export market for American fruit to China. 

 
On May 30, 2019, Mechanics Bank sued Orion, Rider, and others for the $1.5 million 

owing then on Orion’s line of credit and sought a Writ of Attachment over Rider’s rollover IRA 
account.  Shortly thereafter, Sunkist intervened in this action and claimed a prior right to those 
funds, granted by PACA. 

 
Rider claims those funds are exempt from attachment based on CCP § 703.080 and 

704.115 (b) and (d) and the non-alienation provision of ERISA, 29 U.S.C. § 1056(d)(1). 
 
The court will discuss Sunkist’s objection to the Claim of Exemption first.  

 
Sunkist’s objections 

 
PACA principles 
 
PACA’s purpose and key provisions are summarized in S & H Packing & Sales Co. v. 

Tanimura Distrib. (9th Cir. 2018) 883 F.3d 797: 
 

"Congress enacted PACA in 1930 to prevent unfair business 
practices and promote financial responsibility in the fresh fruit and 
produce industry." Boulder Fruit, 251 F.3d at 1270. Congress 
amended PACA in 1984 "'to remedy [the] burden on commerce in 
perishable agricultural commodities and to protect the public 
interest' caused by accounts receivable financing arrangements 
that 'encumber or give lenders a security interest' in the perishable 
agricultural commodities superior to the growers." Id. (alteration in 
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original) (quoting 7 U.S.C. § 499e(c)(1)). PACA creates a statutory 
trust in an effort to remedy this burden: 

 
Perishable agricultural commodities received by a 
commission merchant, dealer, or broker in all transactions, 
and all inventories of food or other products derived from 
perishable agricultural commodities, and any receivables 
or proceeds from the sale of such commodities or 
products, shall be held by such commission merchant, 
dealer, or broker in trust for the benefit of all unpaid 
suppliers or sellers of such commodities or agents involved 
in the transaction, until full payment of the sums owing in 
connection with such transactions has been received by 
such unpaid suppliers, sellers, or agents. 

 
7 U.S.C. § 499e(c)(2).   "This provision imposes a 'non-segregated 
floating trust' on the commodities and their derivatives, and 
permits the commingling of trust assets without defeating the 
trust." Endico Potatoes, 67 F.3d at 1067 (citation omitted).  (S & H, 
supra, at 802.) 
 

 Under section 499e, an unpaid supplier who has properly preserved his rights may sue a 
corporate produce dealer for damages for dissipation of a PACA trust.  The supplier may also 
sue a corporate officer or director who is in a position to control the trust assets and who 
breaches his fiduciary duty.  (Sunkist Growers v. Fisher (9th Cir. 1997) 104 F.3d 280, 282-283.)  
Finally, the supplier may trace the funds subject to a PACA trust to a recipient and recover if the 
funds were transferred outside the ordinary course of business, the transfer was a breach of the 
trust, the recipient had notice of the breach of trust, and the recipient does not qualify as a bona 
fide purchaser for value. (S & H, supra, at 803-804; Sato & Co. LLC v. Kodiak Fresh Produce 
LLC (Dist. Ct. Az. 2017) 334 F.Supp.3d 1023, 1030.)  A transfer that is in the ordinary course of 
business, such as a payment for the lease of the dealer’s premises, is not ordinarily a breach of 
trust.  (See Sato, supra, at 1023, 1030.) 
 

“Because PACA is a non-segregated floating trust, 7 C.F.R. § 46.46(b), each grower has 
a claim on the trust assets, whether they were acquired before or after the grower sold its 
produce to the trustee. See In re Kornblum & Co., Inc., 81 F.3d 280, 286 (2d Cir. 1996).”  (S & 
H, supra, dissent op. at 822.)  Thus, in Kornblum, suppliers were able to collect the money they 
were owed by demanding the sale of an office condominium unit the dealer had purchased in 
1986 with money received from sales of produce before then, even though the suppliers’ 
transaction did not occur until 1989 and 1991. 

 
“We apply general trust principles to questions involving PACA trusts, unless those 

principles directly conflict with PACA.”  (S & H, supra, at 803.) 
 
 PACA and ERISA 
 
 As discussed above, PACA gives suppliers strong rights to be paid for their produce 
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from PACA trust property still owned by the dealer, in whatever form.  It even allows them to 
obtain the return of such trust property when it has left the trust and is in the hands of recipients 
other than the dealer if the transfer was in breach of the trust, was not in the ordinary course of 
business, the recipient had notice of the breach of trust, and the recipient was not a bona fide 
purchaser. However, ERISA states that money in a pension account may not be “assigned or 
alienated.”  (29 U.S.C. § 1056(d)(1).)  The United States Supreme Court has held that this 
provision places money in a pension account beyond the reach of creditors and that there are 
no equitable exceptions.  (Guidry v. Sheet Metal Workers National Pension Fund (1990) 493 
U.S. 365, 372, 375-376; but see United States v. Smith (E.D.  PA. 2012) U.S. Dist. LEXIS 45949 
(Congress can create exceptions and created one in the Mandatory Victim Restitution Act).)  
The issue then becomes if the funds in the rollover IRA account are traced to non-alienable 
ERISA funds, which statute takes precedence, PACA or ERISA?  Neither Sunkist nor Rider 
cites a case resolving this conflict. 
 
 With these principles and issues in mind, the court rules on Sunkist’s objection. 
 
 Ruling 
 
 The rules of law outlined above make clear that Orion had the right to pay salary or profit 
distributions to Rider if those payments were in the ordinary course of business.  It was from 
those payments of salary or profits that Rider made 401k contributions from 1996 through 
February 2018.  When the salary or profit distributions were paid, they left the PACA trust and 
were subject to recovery only if Sunkist first proved that they were made in breach of the trust 
because they were not in the ordinary course of business and then failed to overcome any bona 
fide purchaser defense raised by Rider.  As stated in (Boulder Fruit Exp. & Heger Organic Farm 
Sales v. Transportation Factoring, Inc. (9th Cir. 2001) 251 F.3d 1268, 1272, partially overruled 
on other grounds in S & H Packing & Sales Co. v. Tanimura Distrib. (9th Cir. 2018) 883 F.3d 
797, 813, “Generally, a trustee can sell trust assets unless the sale breaches the trust. . . . 
Whether a transferee of trust assets is a bona fide purchaser becomes relevant only as a 
defense after it has been determined that a breach of trust has occurred.” 
 

Sunkist cites no case in which a current creditor has been permitted to sue a dealer or its 
officers to recover payments made to an officer in the ordinary course of business up to 20 
years before the transaction for which the creditor even occurred.  The dealer may have the 
burden to prove any particular property is exempt from trust, but that is not the question.  It is 
assumed that all the monies Rider used here to contribute to his 401k account came from salary 
or profit distributions that Orion was able to pay him only from funds it received from its fruit 
sales.  The question is whether those salary or profit distributions were made or in the ordinary 
course of business or in breach of the trust and who has the burden to prove that.  The answer 
is that the supplier does.  He has the burden to prove a breach of a PACA trust.  (Boulder Fruit, 
supra, 251 F.3d at 1272.)   

 
Nor has Sunkist cited a case holding the mere fact that a dealer ran out of money due to 

economic conditions beyond his control means that every payment he ever made – whether to 
landlords, utility companies, business office supply companies, employees, or even officers – 
may be recovered under PACA despite the fact that those payments were made in the ordinary 
course of business.  Kornblum allowed recovery against the dealer even though the dealer 
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purchased the asset sought to be levied on before the current supplier delivered its product to 
him, but the recovery did not come from assets transferred by the dealer to others in the 
ordinary course of business.  The recovery came from an asset the dealer still owned.  Again, 
once funds are transferred out of the company and thus outside of the trust, they are subject to 
recapture only if they were transferred in breach of the trust and outside the ordinary course of 
business.  (Boulder Fruit, supra.) 

 
Sunkist presents no evidence that the payments to Rider from which Rider made his 

401k contributions were made outside the ordinary course of business or in breach of the trust.  
Thus, Sunkist has not met its burden to prove a breach of the trust. 
 

If the result advocated by Sunkist were correct, no payment made by a dealer would 
ever be safe from recapture from the recipient in the event of insolvency, even if the insolvency 
occurred years after the payment.  No business could operate under such a cloud and no third 
party other than a supplier would deal with it.   

 
This reasoning has been adopted by a district court in the Ninth Circuit.  As stated in 

Callaway Produce Co. v. Bear Kodiak Produce (in Re Bear Kodiak Produce, Inc.) (Bk. Ct. Ariz. 
2002) 283 B.R. 577, 587, 
 

If the holdings in cases such as Morris Okun and Red's Market 
were correct, then any salary or bill paid by a PACA buyer during a 
prior period of solvency could hypothetically be subject to a PACA 
creditor's claim years later upon that buyer's subsequent 
insolvency. . . . because of the “floating” nature of the trust. . . . It 
could not have been Congress' intent in enacting § 499e(c)(2) to 
allow a PACA supplier to reach into the pockets of innocent 
employees and third parties to satisfy a debt owed by a dealer. In 
addition, Congress did not intend to fashion a scheme which 
would impose strict secondary liability on a PACA buyer's officers 
and shareholders for authorizing ordinary course business 
payments to employees and other creditors-there must be some 
outward limit on a supplier's ability to collect its debts. See H.R. 
Rpt. 98-543 (Congress did not intend to “change the methods of 
doing business by either the seller or the buyer”). Consequently, 
the court finds that payments made in the ordinary course of a 
produce buyer's business, including minimal salaries and 
expenses, do not constitute a breach of a PACA trust. 

 
(See also Uzyel v. Kadisha (2010) 188 Cal.App.4th 866, 894 (discussing remoteness as 

a limitation on disgorgement as a remedy); see Consumers Produce Co. v. Volante Wholesale 
Produce (3rd Cir. 1994) 16 F.3d 1374, 1380, fn. 3 (loan repayments in the ordinary course of 
business are “for value”).)   

 
Given the rationale of this ruling, the court finds it unnecessary to resolve the conflict 

between PACA and ERISA.  Sunkist’s objection is overruled.   
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Mechanics’ Objection 
 
 Based on the evidence, the court finds that Rider made periodic contributions to an 
employer-sponsored 401k plan administered by John Hancock for more than 20 years, from 
approximately 1996 until February 13, 2018, when he permissibly rolled $735,792.09 from that 
account into an IRA account with Lincoln Financial.  (Rider Decl. filed 4/17/20, ¶ 3, 4; Supp.al 
Rider Decl. filed 6/1/20, ¶ 1.)   
 
 Further, neither Mechanics nor Sunkist has presented any evidence that shows Rider 
made these contributions through February 2018 from any source other than salary 
or profit distributions that he was paid by Orion in the ordinary course of its business or that 
Orion made any matching contributions that were anything other than permissible and routine.  
The types of routine, periodic contributions that Rider made are exemplified by the account 
statements he has submitted from 2014 and 2018.  (Ex. A to Supp.al Rider Decl. filed 6/1/20; 
Ex. A to Rider Decl. filed 4/17/20.)   
 
 The court therefore overrules Mechanics’ original objection that Rider has offered no 
evidence supporting his claim of exemption.  Rider has submitted prima facie evidence that he 
was contributing to a qualified 401k account.  Mechanics has submitted no proof he was not. 
 
 In its Supplemental Opposition to the Claim of Exemption filed May 18, 2020, Mechanics 
raises various additional arguments.  First it argues that Rider has failed to sufficiently prove his 
401k plan was designed and used primarily for retirement purposes.  Such design and use is 
required for the exemption for retirement benefits to apply. (See Cunning v. Rucker (In re 
Rucker) (9th Cir. 2009) 570 F.3d 1155, 1160.)   
 
 Again, Rider has submitted sufficient prima facie proof that the plan was so designed 
and used.  (See Supp.al Rider Decl. filed 6/1/20, ¶ 1.)  Further, unlike in the various exceptional 
cases it cites, Mechanics has submitted no proof that Riders or Orion made unusual or 
exceptional contributions that suggest the plan was not used primarily for retirement purposes 
but rather for other purposes, such as avoidance of creditors.  (See In re Daniel (9th Cir 1985) 
771 F.2d 1352, 1358, abrogated on other grounds in Patterson v. Shamate (1992) 504 U.S. 753 
(claim of exemption rejected where there was proof the debtor used money from his profit-
sharing retirement account to buy a house, gave his retirement account a promissory note that 
he never repaid, and caused his corporation to transfer all its available cash into the account on 
the eve of his bankruptcy filing before the corporation knew it had any profits to distribute to 
him); In re Rucker, supra, 570 F.3d 1155, 1160-1161 (bankruptcy debtor requesting to exempt 
his retirement funds consistently and illegally overfunded his retirement accounts, and was 
untruthful about it to the IRS).  
 
 Second, Mechanics argues that the court should deny the exemption because Rider has 
been unscrupulous and untruthful.  It argues that Rider lied when he said in his declaration that 
“I did not make any contributions or distributions for year 2019.”  (Rider Decl. filed 4/17/20, ¶ 5.)  
In fact, Mechanics has proof that Rider contributed $11,548.08 to the John Hancock 401k 
account in 2019, which remained open after Rider withdrew most of the funds on February 13, 
2018. 
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The court concludes, however, that the quoted statement in the Rider Declaration is 
ambiguous and that Rider was really saying he made no contributions or distributions as to the 
IRA rollover account in 2019, not the John Hancock 401k account.  The court concludes this 
because of how the disputed sentence fits into the surrounding sentences of the declaration and 
because, as proof, Rider attached 2019 and 2020 statements from the IRA rollover account.  
(See Rider Decl. filed 4/17/20, ¶ 5-7, and Exs. D and E.)  The court finds that the quoted 
sentence in the declaration was not untruthful.    

 
As for unscrupulous conduct, Mechanics cites evidence that Rider transferred the 

proceeds of the sale of his house and some additional money, approximately $800,000 in all, to 
a trust in Hong Kong the same day as the court issued an order not to transfer any assets 
pending a hearing on Mechanic’s request for a Right to Attach Order.  Mechanics is either 
arguing that unclean hands regarding those funds should result in denial of the Claim of 
Exemption as to the retirement funds or that this transfer calls into question Rider’s credibility as 
to whether the 401k plan was primarily designed and used as a retirement plan. 

 
The court finds neither argument persuasive.  Mechanics provides no authority specific 

to claims of exemption or, in particular, CCP § 704.115 or ERISA’s non-alienation provision, 
permitting the court to deny a Claim of Exemption as to a retirement account based on unclean 
hands regarding other assets.  As Rider notes, the United States Supreme Court has explicitly 
held there is no equitable exception to ERISA’s non-alienation provision.  (See Guidry v. Sheet 
Metal Workers National Pension Fund (1990) 493 U.S. 365, 372, 375-376 (person who was 
executive officer of union and trustee of union pension fund could not be deprived of retirement 
funds through imposition of a constructive trust to ensure payment of a judgment to the union 
even though he was convicted of embezzling the union’s funds); see also Patterson v. Shumate 
(1992) 504 U.S. 753, 759.)  The IRA funds here all trace to the ERISA 401k account.  (See CCP 
§ 703.080.)   

 
Further, the court is not convinced the house proceeds transfer represents unscrupulous 

conduct.  To demonstrate this, the court reviews the procedural history of this case. 
 
Mechanics filed this action on May 30, 2019.  It filed a First Amended Complaint on June 

4, 2019.   
 
On June 8, 2019, Mechanics began the process of serving the Summons on the First 

Amended Complaint and the First Amended Complaint on Rider by leaving those papers with a 
competent person in his household.  It thereafter completed the service by mailing a copy of 
those papers to Rider on June 10, 2019.  Per CCP § 415.20 (b), the service was not complete 
until the 10th day after the mailing, or on June 20, 2019. 
 

Also on June 10, 2019, Mechanics left a message on defendant Rider’s voicemail that it 
would be presenting an Ex Parte Application for the appointment of a receiver, a preliminary 
injunction, and Writs of Attachment on June 11, 2019.  The application requested immediate 
appointment of a receiver and immediate issuance of Writs of Attachment.  In the alternative, it 
asked that these requests be heard on shortened time and that the court issue a preliminary 
injunction in the meantime to preserve the status quo. 
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Finally, also on June 10th, Rider received the proceeds of the sale of his house, 
$709,952.64 and immediately instructed Chase Bank to wire those funds and more to a trust in 
Hong Kong the following morning.  Records show that the transfer was made at 8:13 a.m. on 
June 11, 2019. 
 

According to the resulting Order, Mechanics then presented its Ex Parte Application to 
this department at 10 a.m. on June 11, 2019.  The court declined to grant any immediate relief 
other than to grant an order shortening time and to set the next hearing for July 10, 2019.  The 
Order fails to state which parties other than Mechanics, if any, appeared at the hearing.  It states 
that the moving papers had to be served by 5 p.m. on June 11, 2019.  At its conclusion, the 
Order states, “Pending the hearing . . . Defendants are prohibited from moving, transferring [or] 
concealing . . . any of their assets.”   

 
The court’s file contains no evidence that the court had personal jurisdiction over 

defendant Rider at this point through service of the summons and complaint on him or by 
general appearance at the hearing on June 11, 2019 at 10 a.m.  Nor does it contain any 
evidence that Rider was served with a copy of the Order anytime on June 11, 2019 after it was 
signed at approximately 10 a.m.  It does contain a Proof of Service stating that the Order was 
served on him by mail on June 12, 2019, but that is before any type of service on him by mail 
was authorized because service of the summons and complaint was not yet complete. 

 
On these facts, it is not clear that the court had personal jurisdiction over Rider when it 

ordered him not to move any assets pending the hearing on July 11, 2019.  But it is clear that 
even if he was present in court on June 11, 2019 (and there is no evidence he was), he had no 
notice of the Court’s order before the funds were transferred two hours earlier.  The court has no 
basis to penalize Rider directly or indirectly for violation of an Order that was not even signed at 
the time he is claimed to have violated it. 

 
 Finally, the court disagrees with Mechanics about whether McMullen v. Haycock (2007) 

147 Cal.App.4th 753, means that Rider gets the benefit of California’s tracing statute (CCP § 
703.080 (a)) and that the rollover IRA funds are fully protected as the product of a private 
retirement plan or are only protected to the extent they are necessary for support, as is the rule 
for a straight IRA account.  (Cf. CCP § 704.115 (b) and (d) to (e).)  He does benefit from the 
tracing statute.  Nothing in McMullen suggests that its holding applies only to a retiree who does 
a rollover, and not to a non-retiree who does a rollover.  McMullen was concerned with the 
question whether the benefits of the tracing statute should be lost just because the debtor 
transferred funds from a private retirement plan to an IRA, not whether it should be lost if the 
debtor was a non-retiree rather than a retiree.  That McMullen was a retiree was an incidental 
fact in the case, not part of the holding.   

 
The exemption statutes “should be construed, so far as practicable, to the benefit of the 

judgment debtor.”  (McMullen, supra, quoting a prior case.)  The purpose of the private 
retirement plan exemption is “to safeguard a source of income for retirees at the expense of 
creditors.”  (Ibid.)  The “very purpose of the exemption is to permit a judgment debtor to place 
funds beyond the reach of creditors so long as they qualify for the exemption under the law.”  
Schwartzman v. Wilshinsky (1996) 50 Cal.App.4th 619, 629 
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For the reasons stated above, Mechanic’s objections to the Claim of Exemption are 
overruled. 

 

  

14.  TIME:  9:00   CASE#: MSC19-01345 
CASE NAME: AMERICAN EXPRESS VS. MEL GILL 
HEARING ON MOTION FOR SUMMARY JUDGEMENT OR SUMMARY ADJUDICATION 
FILED BY AMERICAN EXPRESS NATIONAL BANK 
* TENTATIVE RULING: * 
 
This matter is continued to July 29, 2020 at 9:00 a.m. in Department 21. The hearing for this 

motion was originally scheduled for April 29, 2020. The hearing was then continued to June 10, 

2020 due to the COVID-19 court closure. Pursuant to Emergency Local Rule 5(d)(i), the moving 

party was obligated to send notice of the new hearing date to all parties. (May 22, 2020 

Emergency Local Rules – Civil (Third Amended), Rule 5(d)(i).) There is nothing in the Court file 

indicating that Plaintiff gave Defendant notice of the new hearing date. Plaintiff shall file and 

serve a notice of the new hearing date by June 17, 2020. Defendant’s opposition to this motion 

will be due per the Code of Civil Procedure. 

 

  

15.  TIME:  9:00   CASE#: MSN20-0511 
CASE NAME: RE: 1905 ESMOND VAE., RICHMOND 
HEARING ON PETITION TO DEPOSIT SURPLUS FUNDS 
FILED BY QUALITY LOAN SERVICES CORP. 
* TENTATIVE RULING: * 
 
Parties to appear via Court Call. 

 

 


